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DECLARATION OF SCOTT A. KAMBER

Scott A. Kamber declares under penalty of 28 U.S.C.§ 1746 this 29th day of May, 2008:

1. I am the managing partner at the law firm of KamberEdelson, LLC.  I submit this 

declaration in support of the motion for preliminary approval of class action 

settlement.

2. My firm concentrates on complex consumer law class action litigation on a national 

and international basis.

3. I have served as class counsel in numerous consumer cases such as In re ATI HDCP 

Litigation, In re Sony BMG CD Technologies, and Wormley v. GeoCities. Attached 

hereto as Exhibit B is a copy of the KamberEdelson, LLC firm resume.

4. The parties did not agree on attorneys’ fees and costs until after we reached agreement 

on the substantive terms of the settlement. The amount of attorneys’ fees and costs was 

determined with the assistance of mediation.

5. My firm has been involved in researching and prosecuting the case against TD 

Ameritrade since approximately May of 2007. The investigation continued throughout 

the negotiations with defense counsel.

6. Since June 2007, I have engaged in in-person and telephonic discussions with defense 

counsel on a variety of subjects.  The discussions with counsel for the defendants 

included efforts to potentially resolve this action since approximately mid September 

2007.  The settlement is the product of arms’ length negotiations.  While the settlement 

negotiations have been lengthy and difficult, they were conducted in a professional and 

courteous manner and ultimately were productive. 

7. Attached hereto as Exhibit A is a copy of the Settlement Agreement and all Exhibits 

thereto.

8. I declare under penalty of 28 U.S.C.§ 1746 that the foregoing is true and correct.

Pursuant to Section X of the Northern District of California's General Order No. 45 on  
electronic case filing and 28 U.S.C.§ 1746, the filer attests that the undersigned concurred to  
the statement above on May 29, 2008.

    s/Scott A. Kamber                                                   
                  Scott A. Kamber

Declaration of Scott Kamber No. C 07 2852 VRW
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 To All Account Holders 

 Or Prospective Account Holders  

 Who Provided PHYSICAL OR   

E-MAIL ADDRESSES To TD Ameritrade, Inc.  

 On Or Before September 14, 2007. 
 
 Your Rights Might Be Affected  
 By A Class Action Settlement. 
 

 The back of this card provides  
 a summary of the proposed settlement,  
 including how you can download  
 a free anti-spam internet security software product. 
 

 

 

 

 

 

TD Ameritrade Settlement Administrator 
P.O. Box 61xx 
Novato, CA 94948-61xx 

||||||||||||||||||||||||||||||||||||||||| 
Postal Service: Please do not mark barcode. 
 
 
 
 

First Last 
c/o Name 
Address 
City, State ZipCode 
|||||||||||||||||||||||||||||||||||||||||||||||||||||||||||| 

First Class 
US Postage 
Permit # xx 

Location 
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NOTICE OF PROPOSED CLASS ACTION SETTLEMENT CLAIM CODE: 12345678901234 
Mathew Elvey, et al. v. TD Ameritrade, Inc., Case No. C 07 2852 VRW   &   Brad Zigler v. TD Ameritrade, Inc., Case No. C 07 4903 MMC 

WHAT THIS SETTLEMENT IS ABOUT:  Plaintiffs filed these lawsuits in the U. S. District Court, Northern California District, San 
Francisco Division, against TD Ameritrade, Inc., et al. (the “Company” or “Defendant”) on behalf of the Settlement Class.  The complaints , which 
have been consolidated, allege that an unauthorized third party acquired e-mail addresses of the Company’s accountholders that were then used by 
spammers to send unsolicited commercial emails promoting certain stocks. The complaints seek monetary and injunctive relief for alleged violations of 
various state and federal laws and alleged breach of fiduciary duty.  The Company denies any liability for these acts and filed a motion to dismiss the 
Elvey complaint.  The Zigler lawsuit was stayed pending resolution of the Elvey lawsuit.  To resolve this matter without the expense and uncertainties 
of litigation, the Parties have reached a proposed settlement.  This settlement is not an admission of wrongdoing by any party.   

The proposed settlement provides various benefits to the Settlement Class, including a free one-year subscription for an anti-spam internet security 
software product; a warning on the Company’s website concerning stock touting SPAM; additional measures to protect the privacy of customer 
information; an independent consultant to investigate through September 1, 2008 whether the personal information of any member of the Settlement 
Class has been subject to organized misuse relating to identity theft as the result of unauthorized access to certain data; and customer support assistance 
if instances of organized misuse of information are identified.   As of the date of this notice, the consultant has conducted two investigations and 
found no evidence of organized misuse of personal information.  The Company will also donate $55,000 to two organizations, selected by the 
Parties, which support protecting the privacy of customer personal information.  In return for these benefits, the lawsuits will be dismissed and 
members of the settlement class that do not exclude themselves from this settlement according to the procedures described below will be deemed to 
have released all claims against the Company relating to the unauthorized acquisition of e-mail addresses and any other customer information and/or 
the receipt of SPAM e-mails, except that Settlement Class Members will not release individual claims, if any, for identity theft.  

THIS IS ONLY A SUMMARY NOTICE:  For more information about the settlement, including details of the release, provisions for 
attorneys’ fees and costs and awards to class representatives and other pertinent information, you may obtain a copy of the complete Notice 
of Class Action and Proposed Settlement.  You may do so by visiting the settlement website: _________ or by mailing a request for the 
Notice to:  TD Ameritrade Claims Administrator, c/o Rosenthal & Company LLC, P.O. Box 61___,  Novato, CA 94948-61___. 

WHO REPRESENTS THE CLASS: The Court has appointed KamberEdelson, LLC to represent the Class. You may hire your own 
attorney if you wish, however you will be responsible for that attorney’s fees and expenses. 

FAIRNESS HEARING:  A hearing will be held on ______ __, 2008 at ___p.m. before Chief Judge Vaughn R. Walker in Room _____ of the 
U.S. District Court, Northern California District, San Francisco Division, 450 Golden Gate Ave., San Francisco, CA 94102, to determine the fairness of 
the proposed settlement, including the amount of the award to plaintiffs’ counsel for costs and attorney’s fees.  The date for the hearing may be changed 
without notice.  YOU ARE NOT OBLIGATED TO ATTEND THIS HEARING. 
TO EXCLUDE YOURSELF FROM THE CLASS OR TO OBJECT TO THE SETTLEMENT:  If you are a member of the 
Settlement Class you have the right to exclude yourself from both the Settlement Class and the settlement by following certain procedures 
described in the complete Notice, including but not limited to filing a written request for exclusion.  If you do not exclude yourself and you 
wish to object to the settlement you must timely file your objection in writing.  Requests for exclusion, comments and objections must be 
filed with the Clerk of the U.S. District Court, Northern California District, San Francisco Division, 450 Golden Gate Ave., San Francisco, 
CA 94102, on or before Month dd, 2008.  You must follow the other procedures described in the complete Notice. 

Upon final approval of the settlement by the Court, if you are a member of the Settlement Class and have not validly 
excluded yourself, your claims against Defendant and its affiliates, their predecessors and successors will be released and 
you will be entitled to download the free anti-spam internet security software product.  To download this free software, 
after the final Court approval, visit www.____________.com.  At the website you will be asked to enter the CLAIM 
CODE at the top of this card, so KEEP THIS CARD until you download your free software product. 

For more information, or to obtain a copy of the Settlement Agreement and other documents filed with the court, you can view the court 
file in the Clerk's Office, visit the settlement website: __________ or contact Class Counsel at 866-______.  Please Do Not Contact The 
Court Or The Clerk Of The Court Concerning This Notice. 

 
By Order of the US District Court, Dated: ________, 2008 THE HONORABLE CHIEF JUDGE VAUGHN R. WALKER 
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 Please carefully separate at perforation. 

 
Address Correction Form 

 
If your name or address is different from that shown below, 

please enter the new information on the lines provided 
and mail this card to the address shown on the reverse side. 

 
 Name and/or Address Change (if needed): 

First Last   

c/o Name   

Address   

City, State Zip Code   
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_____________________ 

_____________________ 

_____________________ 
 
 
 
 
 
 

TD Ameritrade Settlement Administrator 
P.O. Box 61xx 
Novato, CA 94948-61xx 

First Class 

Postcard 

Postage 

Required 
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IF YOU ARE OR WERE AN ACCOUNTHOLDER OF OR PROSPECTIVE ACCOUNTHOLDER WHO PROVIDED 
PHYSICAL OR E-MAIL ADDRESSES TO TD AMERITRADE, INC. ON OR BEFORE SEPTEMBER 14, 2007, YOUR 

RIGHTS MIGHT BE AFFECTED BY A CLASS ACTION SETTLEMENT 
 

IN THE UNITED STATES DISTRICT COURT OF NORTHERN CALIFORNIA, SAN FRANCISCO DIVISION 
Matthew Elvey, et al. v. TD Ameritrade, Inc., Case No. C 07 2852 VRW 

Brad Zigler v. TD Ameritrade, Inc., Case No. C 07 4903 MMC  
NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 

TO: All persons who are or were account holders of or prospective account holders who provided 
physical or e-mail addresses to TD Ameritrade, Inc. on or before September 14, 2007 (the 
“Settlement Class”). 

WHAT THIS SETTLEMENT IS ABOUT  Plaintiffs filed 
these lawsuits against TD Ameritrade, Inc., et al. (the 
“Company” or “Defendant”) on behalf of the Settlement Class.  
The complaints allege that an unauthorized third party acquired 
e-mail addresses of the Company’s accountholders that were 
then used by spammers to send unsolicited commercial emails 
promoting certain stocks. The complaints, which have been 
consolidated, seek monetary and injunctive relief for alleged 
violations of various state and federal laws and alleged breach of 
fiduciary duty.  The Company denies any liability for the acts 
complained of.  To resolve this matter without the expense and 
uncertainties of litigation, the Parties have reached a proposed 
settlement.  This settlement is not an admission of wrongdoing 
by any party.   

WHAT THIS SETTLEMENT PROVIDES  The settlement 
provides various benefits to the Settlement Class, including:  an 
offer of a one-year subscription for an anti-spam internet 
security product known as “Trend Micro Internet Security 
Pro”or a one year renewal of the class member’s current 
subscription if s/he already has a subscription for that product; a 
warning on the Company’s website concerning stock touting 
SPAM; additional measures to protect the privacy of customer 
information; an independent consultant to investigate through 
September 1, 2008 whether the personal information of any 
member of the Settlement Class has been subject to organized 
misuse relating to identity theft as the result of unauthorized 
access to certain data; and customer support assistance if 
instances of organized misuse of information are identified.   As 
of the date of this notice, the consultant has conducted two 
investigations and found no evidence of organized misuse of 
personal information.  In addition, the Company will donate 
$55,000 to two organizations selected by the Parties whose 
purpose is to protect the privacy of customer personal 
information.   

In return for these benefits, the lawsuits will be dismissed and 
members of the settlement class that do not exclude themselves 
from this settlement according to the procedures described 
below will be deemed to have released all claims against the 
Company relating to the unauthorized acquisition of e-mail 
addresses and any other customer information and/or the receipt 
of SPAM e-mails, except that Settlement Class Members will 
not release individual claims, if any, for identity theft. 

THIS IS ONLY A SUMMARY NOTICE The details of the 
release, provisions for attorneys’ fees and costs and awards to 
class representatives and other pertinent information about the 
terms of the settlement are set forth in the complete notice.  You 

may obtain a copy of the complete Notice by visiting the 
settlement website: _________ or by mailing a request for 
the Notice to the Claims Administrator:  Rosenthal & 
Company, 300 Bel Marin Keys Blvd., Suite 200, Novato, CA 
94949. For information on how to obtain the anti-spam security 
product, please see the settlement website at ______________. 

WHO REPRESENTS the Members of the Class?  The Court 
has appointed KamberEdelson, LLC to represent the Class.  You 
may hire your own attorney if you wish, however you will be 
responsible for that attorney’s fees and expenses. 

FAIRNESS HEARING  A hearing will be held on ______ __, 
2008 at ___p.m. before Chief Judge Vaughn R. Walker in Room 
_____ of the U.S. District Court for the Northern Division of 
California, San Francisco Division, 450 Golden Gate Ave., San 
Francisco, CA 94102, to determine the fairness of the proposed 
settlement, including the amount of the award to plaintiffs’ 
counsel for costs and attorney’s fees.  The date for the hearing 
may be changed without notice.  YOU ARE NOT OBLIGATED 
TO ATTEND THIS HEARING. 

TO OBJECT TO THE SETTLEMENT  If you are a member 
of the Settlement Class and wish to comment on or object to the 
settlement you must timely file your objection or comments in 
writing with the Clerk of the U.S. District Court for the Northern 
Division of California, San Francisco Division, 450 Golden Gate 
Ave., San Francisco, CA 94102, on or before _______ and 
follow other procedures described in the complete notice. 

TO EXCLUDE YOURSELF FROM THE CLASS  If you are 
a member of the Settlement Class, you have the right to exclude 
yourself from both the Settlement Class and the settlement by 
following certain procedures described in the complete notice, 
including but not limited to filing a written request for exclusion 
with the Clerk of the U.S. District Court for the Northern 
Division of California, San Francisco Division, 450 Golden Gate 
Ave., San Francisco, CA 94102, which must be received by the 
Clerk of the Court on or before _________. 

If you are a member of the Settlement Class and do not 
exclude yourself in the manner required, your claims against 
Defendant and its affiliates, their predecessors and 
successors will be released upon final approval of the 
settlement by the Court. 
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For more information, or to obtain a copy of the Settlement 
Agreement and other documents filed with the court, you can 
view the court file in the Clerk's Office, visit the settlement 
website: __________ or contact Class Counsel at 866-______.  
Please Do Not Contact The Court Or The Clerk Of The 
Court Concerning This Notice. 

By Order of the Court Dated: ________, 2008 

THE HONORABLE CHIEF JUDGE VAUGN R. WALKER 
U.S. DISTRICT COURT FOR THE NORTHERN DISTRICT 
OF CALIFORNIA, SAN FRANCISCO DIVISION   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

MATTHEW ELVEY, an individual, BRAD 
ZIGLER, an individual, and JOEL 
GRIFFITHS, an individual, on their own 
behalf and on behalf of all others similarly 
situated,

Plaintiffs

v.

TD AMERITRADE, INC., a New York 
corporation, and DOES 1 to 100, 

Defendants.

No. C 07 2852 VRW 
No. C 07 4903 VRW

Judge Vaughn R. Walker

[PROPOSED] FINAL ORDER AND 
JUDGMENT REGARDING CLASS 
ACTION SETTLEMENT

[Proposed] Final Approval Order No. C 07 2852 VRW
No. C 07 4903 VRW
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[PROPOSED] FINAL ORDER AND JUDGMENT 
REGARDING CLASS ACTION SETTLEMENT

By order entered on _______________, 2008, this Court granted preliminary approval 

of the proposed class action Settlement between the parties.

The Court also provisionally certified a nationwide Class for settlement purposes, 

approved the procedure for giving notice and forms of notice, and set a final fairness hearing 

to take place on __________, 2008.  The Class is defined as all persons who are or were 

accountholders or prospective account holders of TD Ameritrade, Inc. and who provided 

physical or e-mail addresses to the Company on or before September 14, 2007. 

On _________, 2008, the Court held a duly noticed final fairness hearing to consider: 

(1) whether the terms and conditions of the Settlement Agreement are fair, reasonable and 

adequate; (2) whether a judgment should be entered dismissing the named plaintiffs’ 

complaints on the merits and with prejudice in favor of the Defendant and against all persons 

or entities who are Class members herein who have not properly and timely requested 

exclusion from the Class; and (3) whether and in what amount to award counsel for the Class 

as attorneys’ fees and expenses and whether and in what amount to award the class 

representatives as compensation.

The Court, having considered all matters submitted to it at the hearing and otherwise; 

and it appearing that the notice substantially in the form approved by the Court was given in 

the manner that the Court ordered to all persons or entities reasonably identifiable who are or 

were accountholders or prospective account holders of the Company and who provided 

physical or e-mail addresses to the Company on or before September 14, 2007, and that a 

summary form notice in the form approved by the Court was published in USA Today in the 

manner that the Court ordered.  

The Court, having considered and determined that the proposed settlement of the 

claims of the Plaintiffs and Class members against the Defendant, as well as the release of the 

Defendant and the Released Persons, as provided for in the Settlement Agreement and the 

awards of attorneys’ fees and expenses requested and class representative compensation 

requested, are fair, reasonable and adequate, hereby orders:.

[Proposed] Final Approval Order No. C 07 2852 VRW
No. C 07 4903 VRW
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NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The Settlement Agreement, including the definitions contained therein, is 

incorporated by reference into this Final Judgment.

2. The Court finds that in conjunction with the Settlement Agreement the 

prerequisites for a class action under Federal Rules of Civil Procedure (“Fed. R. Civ. P.”) 

23(a) and (b)(3) have been satisfied in that: (a) the number of Class Members is so numerous 

that joinder of all members thereof is impracticable; (b) there are questions of law and fact 

common to the Class; (c) the claims of the Plaintiffs are typical of the claims of the Class they 

seek to represent; (d) the Plaintiffs have and will fairly and adequately represent the interests 

of the Class; (e) the questions of law and fact common to the Class Members predominate 

over any questions affecting any individual Class Member; and (f) a class action is superior to 

the other available methods for the fair and efficient adjudication of the controversy.

3. Pursuant to Fed. R. Civ. P. 23, and in conjunction with the Settlement 

Agreement, this Court hereby finally certifies this action as a nationwide class action on 

behalf of those who are or were accountholders or prospective accountholders of the Company 

and who provided physical or e-mail addresses to the Company on or before September 14, 

2007. Excluded from the Class are 1) any Judge or Magistrate presiding over this action and 

members of their families; 2) Defendants, Defendants’ subsidiaries, parents, successors, 

predecessors, and any entity in which the Defendants or their parents have a controlling 

interest and their current or former employees, officers and directors; 3) persons who properly 

execute and file a timely request for exclusion from the class and 4) the legal representatives, 

successors or assigns of any such excluded persons.

4. The Court appoints Scott A. Kamber and Ethan Preston of KAMBEREDELSON, 

LLC as lead counsel for the Class. The Court designates named plaintiffs Matthew Elvey, Joel 

Griffiths and Brad Zigler as the Class Representatives.

5. Notice of the pendency of this action as a class action and of the proposed 

settlement was given individually to all Class Members who could be identified with 

reasonable effort.  The form and method of notifying the Class of the pendency of the 

[Proposed] Final Approval Order No. C 07 2852 VRW
No. C 07 4903 VRW
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Litigation as a class action and of the terms and conditions of the proposed Settlement have 

met the requirements of Fed. R. Civ. P. 23, due process, and any other applicable law; 

constituted the best notice practicable under the circumstances; and constituted due and 

sufficient notice to all persons and entities entitled thereto.  Publication notice was also given 

in one newspaper.

6. The Settlement Agreement is approved as fair, reasonable and adequate, and 

the Class members and the parties are directed to consummate the Settlement Agreement in 

accordance with its terms and conditions.

7. Pursuant to Fed. R. Civ. P. 23(h), the Court hereby awards Class Counsel 

attorneys’ fees and expenses in the amount of $                                    .  The Court also makes the 

following awards to the Class Representatives for their service in that capacity: $10,000 to 

Matthew Elvey, $1,000 to Brad Zigler and $1,000 to Joel Griffiths. These amounts are to be 

paid by Defendant in the time and manner described in the Settlement Agreement.

8. The Litigation is hereby dismissed with prejudice and without costs as against 

the Defendant and the Released Persons.  Specifically, the following matters are to be 

dismissed with prejudice: Elvey and Gadgetwiz.com, Inc. v. TD Ameritrade, Inc., No. C 07 

2852 VRW (N.D. Cal.) and in Zigler v. TD Ameritrade, Inc. and Does 1 through 100, 2007, 

No. 07-4903 VRW (N.D. Cal.). 

9. Plaintiffs and all Class Members are permanently barred and enjoined from 

instituting, commencing, asserting or prosecuting, either directly or indirectly, in any capacity 

and in any court or other forum, any and all of the Released Claims (as defined in the 

Settlement Agreement) against the Defendant and any of the other Released Parties (as 

defined in the Settlement Agreement).   

10. The Defendant and other Released Parties, by operation of this Final Order and 

Judgment, shall be and are fully, finally, and forever released, relinquished, and discharged by 

the Plaintiffs, each and all of the Class Members, and Plaintiffs’ and Class counsel of and 

from all the Released Claims and all claims relating to, arising out of or connected with the 

prosecution, assertion, settlement, or resolution of the litigations and/or the Released Claims. 

[Proposed] Final Approval Order No. C 07 2852 VRW
No. C 07 4903 VRW

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 52 of 74



In addition, the Released Claims are hereby compromised, settled, released, discharged and 

dismissed as against the Released Parties on the merits by virtue of the proceedings herein and 

this Final Order and Judgment.  Notwithstanding the foregoing, nothing herein shall be 

construed as a release of Defendant from carrying out its obligations under the  Settlement 

Agreement when the Effective Date occurs.

11. Neither the Settlement Agreement, nor any of its terms and provisions, nor any 

of the negotiations or proceedings connected with it, nor any of the documents or statements 

referred to therein shall be:

(a) offered by any person or received against the Defendant as evidence or 

construed as or deemed to be evidence of any presumption, concession, or admission by the 

Defendant of the truth of the facts alleged by the Plaintiffs or any Class member or the validity 

of any claim that has been or could have been asserted in the Litigation or in any litigation, or 

other judicial or administrative proceeding, or the deficiency of any defense that has been or 

could have been asserted in the Litigation or in any litigation, or of any liability, negligence, 

fault or wrongdoing of the Defendant;

(b) offered by any person or received against the Defendant as evidence of a 

presumption, concession or admission of any fault, misrepresentation or omission with respect 

to any statement or written document approved or made by the Defendant or any other 

wrongdoing by the Defendant; 

(c) offered by any person or received against the Defendant or as evidence of a 

presumption, concession, or admission with respect to any liability, negligence, fault, or 

wrongdoing, or in any way referred to for any other reason against any of the settling parties, 

in any civil, criminal, or administrative action or proceeding; provided, however, that nothing 

contained in this paragraph shall prevent the Settlement Agreement (or any agreement or order 

relating thereto) from being used, offered, or received in evidence in any proceeding to 

approve, enforce, or otherwise effectuate the Settlement Agreement (or any agreement or 

order relating thereto) or the Final Order and Judgment, or in which the reasonableness, 

fairness, or good faith of the parties in participating in the settlement (or any agreement or 
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order relating thereto) is an issue, or to enforce or effectuate provisions of the Settlement 

Agreement, the Final Order and Judgment, or the Proofs of Claim and Release as to the 

Defendant, Plaintiffs, or the Class members; or

(d) offered by any person or received against any Plaintiff or Class Representative 

as evidence or construed as or deemed to be evidence that any of their claims in any of the 

cases consolidated herein lack merit.

12. Without affecting the finality of this Final Order and Judgment in any way, this 

Court hereby retains continuing jurisdiction over: (a) the effectuation of the Settlement 

Agreement; and (b) the settling parties for purposes of construing and enforcing the 

Settlement Agreement.

13. Without further order of the Court, the settling parties may agree to reasonably 

necessary extensions of time to carry out any of the provisions of the Settlement Agreement.

14. In the event that the Effective Date does not occur, this Order and Final 

Judgment shall automatically be rendered null and void and shall be vacated and, in such 

event, all orders entered and releases delivered in connection herewith shall be null and void.

Dated:               , 2008

PURSUANT TO STIPULATION, IT IS SO ORDERED. 

Date: By:                                                                                                          
THE HONORABLE VAUGHN R. WALKER
UNITED STATES DISTRICT COURT JUDGE
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Alan Himmelfarb (Cal. Bar. No. 90480)
KAMBEREDELSON LLC
2757 Leonis Blvd.
Los Angeles, CA 90058
(323) 585-8696
ahimmelfarb@kamberedelson.com

David Christopher Parisi (Cal. Bar. No. 162248)
Suzanne L. Havens Beckman (Cal. Bar. No. 162248)
Parisi & Havens LLP
15233 Valleyheart Drive
Sherman Oaks, CA 91403
(818) 990-1299
dparisi@parisihavens.com 
shavensbeckman@parisihavens.com

Counsel for Plaintiffs

Ethan Preston (pro hac vice)
KAMBEREDELSON LLC
The Monadnock Building
53 West Jackson, Suite 550
Chicago, IL 60604
(312) 589-6370
epreston@kamberedelson.com

Scott A. Kamber
KAMBEREDELSON LLC
11 Broadway, 22d Floor
New York, NY 10004
(212) 920-3072 
skamber@kamberedelson.com

Counsel for Plaintiffs

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

MATTHEW ELVEY, an individual, BRAD 
ZIGLER, an individual, and JOEL 
GRIFFITHS, an individual, on their own 
behalf and on behalf of all others similarly 
situated,

Plaintiffs

v.

TD AMERITRADE, INC., a New York 
corporation, and DOES 1 to 100, 

Defendants.

No. C 07 2852 VRW
No. C 07 4903 VRW

Judge Vaughn R. Walker

[PROPOSED] ORDER 
PRELIMINARILY APPROVING 
CLASS ACTION SETTLEMENT, 
PROVISIONALLY CERTIFYING A 
NATIONWIDE SETTLEMENT 
CLASS, APPROVING PROCEDURE 
FOR AND FORMS OF NOTICE, AND 
SCHEDULING FAIRNESS HEARING

Date: June 12, 2008
Time: 2:30 p.m.
Location: Courtroom 6, 17th Floor
450 Golden Gate Ave.
San Francisco, CA 94102
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[PROPOSED] ORDER PRELIMINARILY APPROVING CLASS ACTION 
SETTLEMENT, PROVISIONALLY CERTIFYING A NATIONWIDE SETTLEMENT 

CLASS, APPROVING PROCEDURE FOR AND FORMS OF NOTICE, AND 
SCHEDULING FAIRNESS HEARING

Upon review and consideration of the Settlement Agreement, and the attachments 

thereto which have been filed with the Court, and having been fully advised in the premises, it 

is HEREBY ORDERED, ADJUDGED and DECREED as follows: 

1.     The parties have agreed to settle this consolidated Action and related actions upon 

the terms and conditions set forth in the Settlement Agreement, which has been filed with the 

Court. 

2.     The Court has reviewed the Settlement Agreement, as well as the files, records, 

and proceedings to date in this matter. The definitions in the Settlement Agreement are hereby 

incorporated as though fully set forth in this Order, and capitalized terms shall have the 

meanings attributed to them in the Settlement Agreement. 

3.        Based upon preliminary examination, it appears to the Court that: the 

Settlement Agreement provides substantial benefits to the Class without the risk, cost, or 

delay associated with continued litigation, trial and/or appeal; appears fair, reasonable, and 

adequate; the Class should be certified for settlement purposes, subject to Paragraph 16 

below; and a Fairness Hearing should be held after notice to the Class to determine whether 

the Settlement Agreement is fair, reasonable, and adequate and whether a Final Order and 

Judgment should be entered in this action, based upon that Settlement Agreement. 

4. The Settlement Agreement, including all exhibits thereto, is preliminarily 

approved as fair, reasonable, and adequate. The Court finds that: (a) the Settlement Agreement 

is the result of intensive, arms-length negotiations between experienced attorneys familiar 

with the legal and factual issues of this case; all Class Members are treated fairly under the 

Settlement; (b) the provisions in the Settlement Agreement regarding payment of Class 

Counsel’s attorneys’ fees and costs appear reasonable under the circumstances; (c) the 

provisions in the Settlement Agreement regarding special awards to plaintiffs appears 

reasonable under the circumstances; and (c) the Settlement Agreement is reasonable and 

sufficient to warrant notice thereof to members of the Class and the Fairness Hearing 
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described below. 

5.        The Court conditionally certifies, for settlement purposes only: a class of all 

persons who are or were accountholders or prospective account holders of TD Ameritrade, 

Inc. and who provided physical or e-mail addresses to the Company on or before September 

14, 2007 (the “Class”). 

6.      In connection with the conditional certification, the Court makes the following 

preliminary findings pursuant to Rule 23 of the Federal Rules of Civil Procedure: 

(a)    The Class is so numerous that joinder of all members is impracticable; 

(b)    There are questions of law or fact common to the above-described Class; 

(c)    The claims of the named plaintiffs are typical of the claims being resolved 

through the proposed Settlement; 

(d)    The named plaintiffs are capable of fairly and adequately protecting the interests 

of the above-described Class in connection with the proposed Settlement; 

(e)    For purposes of determining whether the proposed Settlement is fair, adequate, 

and reasonable, common questions of law and fact predominate over questions affecting only 

individual Class members. Accordingly, the Class is sufficiently cohesive to warrant 

resolution through settlement by representation; and 

(f)    For purposes of Settlement, a settlement with the above-described Class is 

superior to other available methods for the fair and efficient resolution of the claims of the 

Class. 

7.      In making the findings set forth in Paragraph 6, the Court has exercised its 

discretion in conditionally certifying the Class on a nationwide basis. Named plaintiffs 

Matthew Elvey, Joel Griffiths and Brad Zigler are designated as Class Representatives. 

8.      The Court appoints Scott A. Kamber and Ethan Preston of KAMBEREDELSON, 

LLC as lead counsel for the Class.  For purposes of these settlement approval proceedings, the 

Court finds that these attorneys are competent and capable of exercising their responsibilities 

as Lead Counsel. 

9.      A final approval hearing (the “Fairness Hearing”) shall be held before this Court 
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on __________, 2008 at _____ p.m., to determine whether the Settlement Agreement is fair, 

reasonable, and adequate and should be approved.  The Court will also rule on Class 

Counsel’s fee-and-expense application and plaintiffs’ application for special awards (the “Fee 

Application”) at that time.  Papers in support of final approval of the Settlement Agreement 

and the Fee Application shall be filed with the Court according to the schedule set forth in 

Paragraph 14 below.  The Fairness Hearing may be postponed, adjourned, or continued by 

order of the Court without further notice to the Class. After the Fairness Hearing, the Court 

may enter a Final Order and Judgment in accordance with the Settlement Agreement that will 

adjudicate the rights of the Class Members with respect to the claims being settled. 

10.     As soon as practicable after the entry of this Order, but not more than thirty (30) 

days after its entry, the Parties shall disseminate notice of the Settlement and Fairness Hearing 

to the members of the Class by effectuating the Notice Plan. The Notice Plan includes: (1) 

individual email summary form notice to any Class Member whose email address was 

provided to the Company; (2) summary form notice via postcard (via U.S. Mail) to Class 

Members who did not provide email addresses to the Company or whose email notices are 

returned as, or are otherwise known to be, undeliverable; and (3) publication of the summary 

form notice in one daily and one weekend issue of USA Today.  The summary form notice 

will include a toll free telephone number and a dedicated website address that can be used to 

obtain a copy of the long form notice and claim information.  The settlement website shall be 

accessible on or before the e-mailing described in this Paragraph and shall remain accessible 

until at least 60 days after the Court enters an order on the Fairness Hearing. 

11.     The Court finds that the contents of the long form notice and summary form 

notice and the manner of their dissemination described in Paragraph 10 is the best practicable 

notice under the circumstances and is reasonably calculated, under all the circumstances, to 

apprise the Class members of the pendency of this action, the terms of the Settlement, and 

their right to object to the Settlement or exclude themselves from the Class.  The Court further 

finds that the long form notice and summary form notice are reasonable, that they constitute 

due, adequate, and sufficient notice to all persons entitled to receive notice, and that they meet 
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the requirements of due process. 

12.     Each Class member who wishes to be excluded from the Class and follows the 

procedures set forth in this Paragraph shall be excluded.  Any potential member of the Class 

may mail a written request for exclusion, in the form specified in the notice, to Rosenthal & 

Company or its designee(s), postmarked no later than August 1, 2008.  All persons or entities 

who properly and timely make a request for exclusion from the Class shall not be Class 

members and shall have no rights with respect to the Settlement Agreement, if it is approved. 

The names of all such excluded individuals shall be attached as an exhibit to any Final Order 

and Judgment. 

13.     Any Class member who has not timely submitted a written request for exclusion 

from the Class, and thus is a Class member, may object to the fairness, reasonableness or 

adequacy of the Agreement, or the Fee Application, or both. Class members may do so either 

on their own or through counsel hired at their expense. Any Class member who wishes to 

object to the Settlement Agreement must, on or before August 1, 2008, file an objection with 

this Court. The objection must contain the following: (i) a notice of the objector’s intention to 

appear at the Fairness Hearing, if the objector so intends; (ii) the name and address of the 

objector and the objector’s counsel (if the objector intends to appear through counsel); (iii) a 

statement of the basis for each objection asserted; (iv) documentary proof that the objector is a 

Class member; (v) any legal authorities that the objector wishes the Court to consider; (vi) a 

list of documents and things the objector wishes the Court to consider; (vii) a list of 

documents and things the objector may offer as evidence or exhibits; and (viii) the names and 

addresses of any witnesses the objector may call to testify and a summary of each such 

witness’s expected testimony. On or before that same date, any such objecting Class members 

shall serve a copy of such papers by first-class mail on each of the following counsel: 

Ethan Preston
KamberEdelson, LLC
53 West Jackson Blvd., Suite 550
Chicago, IL  60604

and
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Robert J. Kriss
Mayer Brown, LLP 
71 South Wacker Drive 
Chicago, IL 60606

14.    Papers in support of final approval of the Settlement Agreement and the Fee 

Application shall be filed with the Court on or before August 1, 2008.  Any responses to 

objections to the Settlement Agreement or the Fee Application, and any further papers in 

support of the Fee Application or final approval, shall be filed with the Court on or before 

August 15, 2008. 

15.    In summary, the dates of performance are as follows: 

(a)     The Notices required to be sent to Class Members per the Settlement Agreement 

shall be sent as soon as practicable after: (i) the entry of this Order but no later than 30 days 

after the entry of this Order; 

(b)     The Summary Notice shall be published as soon as practicable after entry of this 

Order but no later than 30 days after the entry of this Order; 

(c)     Papers in support of final approval of the Settlement Agreement and the Fee 

Application shall be filed with the Court on or before August 1, 2008; 

(d)     Class members who desire to be excluded shall mail requests for exclusion 

postmarked no later than August 1, 2008; 

(e)     All objections to the Settlement Agreement or Fee Application shall be filed and 

served by August 1, 2008; 

(f)     Papers in response to objections, if any, and in further support of the Fee 

Application shall be filed and served by August 15, 2008; 

(g)     Supplemental papers, if any, in support of final approval, shall be filed and 

served by August 22, 2008; and 

(h)     The Fairness Hearing shall be held on August 29, 2008, at 2:30 p.m. 

16.     In the event the Settlement Agreement is not approved by the Court, or for any 

reason the parties fail to obtain a Final Order and Judgment as contemplated in the Settlement 

Agreement, or the Settlement Agreement is terminated pursuant to its terms for any reason, 

then the following shall apply: 
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(a)     All orders and findings entered in connection with the Settlement Agreement 

shall become null and void and have no force and effect whatsoever, shall not be used or 

referred to for any purposes whatsoever, and shall not be admissible or discoverable in this or 

any other proceeding; 

(b)     The conditional certification of a Nationwide Class pursuant to this Order shall 

be vacated automatically, the Actions shall proceed as though the Class had never been 

certified pursuant to this Settlement Agreement and such findings had never been made, and 

the Actions shall return to the procedural status quo before entry of the Preliminary Approval 

order and all of the consolidated actions shall be restored to the active docket in accordance 

with the Settlement Agreement; 

(c)     Nothing contained in this Order is, or may be construed as, any admission or 

concession by or against the Defendant or Plaintiffs on any point of fact or law, including, but 

not limited to, factual or legal matters relating to any effort to certify this case as a class 

action; 

(d)     Nothing in this Order or pertaining to the Settlement Agreement shall be used as 

evidence in any further proceeding in this case, including, but not limited to, motions or 

proceedings seeking treatment of this case as a class action; and 

(e)     All of the Court’s prior Orders having nothing whatsoever to do with class 

certification shall, subject to this Order, remain in force and effect. 

17.     Pending final determination of whether the proposed Settlement should be 

approved, no Class member directly, derivatively, in a representative capacity, or in any other 

capacity, shall commence any action against the Company or any of the other Released Parties 

in any court or tribunal asserting any of the Released Claims. 

18.     The appointment of the firm of Rosenthal & Company as Settlement 

Administrator is hereby approved for this Settlement.   

19.     Counsel are hereby authorized to use all reasonable procedures in connection 

with approval and administration of the settlement that are not materially inconsistent with 

this Order and the Settlement Agreement, including making, without further approval of the 
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Court, minor changes to the form or content of the Notice, Summary Notice, and other 

exhibits that they jointly agree are reasonable, appropriate or necessary.

Dated: , 2008

PURSUANT TO STIPULATION, IT IS SO ORDERED. 

Date: By:                                                                                                          
THE HONORABLE VAUGHN R. WALKER
UNITED STATES DISTRICT COURT JUDGE

[Proposed] Preliminary Approval Order No. C 07 2852 VRW
No. C 07 4903 VRW

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 63 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 64 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 65 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 66 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 67 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 68 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 69 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 70 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 71 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 72 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 73 of 74



Case 3:07-cv-02852-VRW     Document 53-2      Filed 05/30/2008     Page 74 of 74


